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1. A g e n c y ' s  r e j e c t i o n  of sole r e s p o n s i v e  b i d  o n  
t h e  b a s i s  o f  u n r e a s o n a b l e  P r i c e ,  r e s u l t i n g  i n  
c a n c e l l a t i o n  o f  t h e  s o l i c i t a t i o n ,  is  p r o p e r  
when t h e  b i d  p r i c e  is  s i g n i f i c a n t l y  h i g h e r  
t h a n  e i t h e r  p r e v i o u s  p r i c e  f o r  t h e  same item 
or  t h e  g o v e r n m e n t ' s  e s t ima te .  

2 .  W e g o t i a t i o n  w i t h  so l e  b i d d e r  f o r  r e a s o n a b l e  
p r i c e s  a f t e r  s n a l l  b u s i n e s s  r e s t r i c t e d  a d v e r -  
t i s e m e n t  r e s u l t e d  i n  u n r e a s o n a b l e  b i d  is  n o t  
a u t h o r i z e d  by  law. 

3. B i d d e r s  r e l y  o n  o r a l  a d v i c e  a t  t h e i r  own r i s k  
w h e r e  s u c h  o r a l  a d v i s e  c o n f l i c t s  w i t h  t h e  
c l e a r  l a n g u a g e  o f  t h e  s o l i c i t a t i 2 n .  

4 .  A p r o t e s t  S a s e d  upon a l l e g e d  i m L i r o p r i e t i e s  i n  
i n v i t a t i o n s  f o r  b i d s  f i l e d  a f t e r  b i d  o p e n i n g  
is u n t i m e l y .  

Mid S o u t h  I n d u s t r i e s ,  I n c .  (Mid S o u t h ) ,  p r o t e s t s  t h e  
c a n c e l l a t i o n  o f  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  M00027-84-B- 
0 0 4 7 ,  a s m a l l  b u s i n e s s  s e t - a s i d e  i s s u e d  b y  t h e  M a r i n e  C o r p s  
( C o r p s )  f o r  r e f r i g e r a t o r  c o n t a i n e r s ,  a n d  t h e  r e s o l i c i t a t i o n  
o f  t h e  r e q u i r e m e n t  o n  a n  u n r e s t r i c t e d  b a s i s .  

W e  d i s m i s s  t h e  p r o t e s t  i n  p a r t  a n d  d e n y  i t  i n  p a r t .  

A t  t h e  J u l y  3 0 ,  1 9 8 4 ,  b i d  o p e n i n g ,  Mid S o u t h  s u b m i t t e d  
t h e  o n l y  b i d  i n  t h e  a m o u n t  o f  $ 1 4 , 9 3 9  p e r  c o n t a i n e r ,  
a l t h o u g h  a l a t e  b i d  was r e c e i v e d  f r o m  Heller T r u c k  Body 
C o r p o r a t i o n ,  a l a r g e  b u s i n e s s  c o n c e r n .  T h e  c o n t r a c t i n g  
o f f i c e r  d e t e r m i n e d  t h a t  Mid S o u t h ' s  b i d  was u n r e a s o n a b l e  a s  
t o  p r i c e .  T h e r e f o r e ,  h e  r e j e c t e d  i t  a n d  c a n c e l e d  t h e  i n v i -  
t a t i o n .  T h e  d e t e r m i n a t i o n  c o n c e r n i n g  p r i c e  r e a s o n a b l e n e s s  
was based  o n  t h e  f o l l o w i n g  f a c t o r s :  p a s t  p r o c u r e m e n t  h i s t o r y  
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w h i c h  i n d i c a t e d  t h a t  i n  1 9 8 0  t h e  c o n t a i n e r s  had b e e n  
p u r c h a s e d  f o r  S 6 , 3 8 7  p e r  u n i t ;  a c o m p a r i s o n  of Yid  S o u t h ' s  
p r i c e  of S 1 4 , 9 3 9  a n d  H e l l e r ' s  l a t e  b i d  p r i c e  of $ 7 , 3 0 0 ;  a n d  
a c o m p a r i s o n  of  Mid S o u t n ' s  p r i c e  w i t h  t h e  g o v e r n m e n t  e s t i -  
mate f o r  t h e  r e q u i r e m e n t  w h i c h  was a b o u t  20 p e r c e n t  lower 
t h a n  ?l id  S o u t h ' s  p r i c e .  

Mid S o u t h  a l l e g e s  t h a t  i t s  p r i c e  was f a i r  a n d  
reasonable  c o n s i d e r i n g  c u r r e n t  m a r k e t  c o n d i t i o n s .  Yid S o u t h  
also c o n t e n d s  t h a t  t h e  C o r p s  i m p r o p e r l y  c o n s i d e r e d  H e l l e r ' s  
l a t e  b i d  i n  d e t e r m i n i n g  t o  c a n c e l  t h e  i n v i t a t i o n .  S p e c i f i -  
c a l l y ,  Mid S o u t h  a l l e g e s  t h a t  Hel le r ' s  b i d  s h o u l d  n e v e r  h a v e  
b e e n  o p e n e d  s i n c e  i t  Mas l a t e  a n d  t h a t ,  i f  i t  had n o t  S e e n  
o p e n e d ,  t h e  p r i c e  d i f f e r e n c e  b e t w e e n  Mid S o u t h ' s  a n d  
H e l l e r ' s  b i d  wou ld  n o t  h a v e  b e e n  known a n d  p r e s u m a b l y  award 
wou ld  h a v e  S e e n  made t o  Mid S o u t h ,  I n  t h i s  r e g a r d ,  Mid 
s o u t h  a l s o  a l l e g e s  t h a t  i t  was a t  a n  u n f a i r  d i s a d v a n t a g e  i n  
r e g a r d  t o  t h e  u n r e s t r i c t e d  ( s e c o n d )  i n v i t a t i o n  b e c a u s e  i t  
d i d  n o t  know t h e  a m o u n t  Heller b i d  u n d e r  t h e  i n i t i a l  i n v i t a -  
t i o n  w h i l e  i t s  b i d  u n d e r  t h a t  i n v i t a t i o n  had  b e e n  made 
p u b l i c .  

The  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o r ?  ( F A R )  , 48 C.F.R. 
S 1 4 . 3 0 4 - 1 ( a ) ( l )  ( 1 9 8 4 ) ,  p r o v i d e s  t h a t ,  a f t e r  b i d s  h a v e  b e e n  
o p e n e d ,  a w a r d  m u s t  b e  made t o  t h e  lowest r e s p o n s i b l e  b i d d e r  
u n l e s s  t h e r e  i s  a c o m p e l l i n g  r e a s o n  t o  r e j ec t  a l l  b i d s  a n d  
r e s o l i c i t .  T h e  r e g u l a t i o n  also p r o v i d e s  t h a t  a s o l i c i t a t i o n  
may be c a n c e l e d  a f t e r  b i d  o p e n i n g  i f  t h e  p r i c e s  of a l l  
o t h e r w i s e  a c c e p t a b l e  b i d s  a r e  u n r e a s o n a b l e .  48 C .  F . R .  
S 1 4 . 4 0 4 - 1 ( ~ ) ( 6 ) .  Such a d e t e r m i n a t i o n  of u n r e a s o n a b l e n e s s  
i n v o l v e s  b r o a d  d i s c r e t i o n  o n  t h e  p a r t  o f  t h e  c o n t r a c t i n g  
o f f i c e r  a n d  w i l l  n o t  b e  d i s t u r b e d  a b s e n t  a s h o w i n g  o f  f r a u d  
o r  bad f a i t h .  O m e g a  C o n t a i n e r ,  I n c . ,  B-206858.2 ,  Nov. 2 6 ,  
1 9 8 2 ,  8 2 - 2  C.P.D. lf 475; P e n n  L a n d s c a p e  c Cement  W o r k ,  
5 - 1 9 6 3 5 2 ,  F e b .  l Z f  1 9 8 0 ,  80 -1  C.P.D. 11 126. I n  t h i s  r e g a r d ,  - 
w e  h a v e  r e c o g n i z e d  t h a t  a d e t e r m i n a t i o n  o f  p r i c e  
r e a s o n a b l e n e s s  p r o p e r l y  may be  b a s e d  upon c o m p a r i s o n s  w i t h  
s u c h  t h i n g s  a s  a g o v e r n m e n t  e s t ima te ,  p a s t  p r o c u r e m e n t  
h i s t o r y ,  c u r r e n t  m a r k e t  c o n d i t i o n s ,  o r  a n y  o t h e r  r e l e v a n t  
f ac to r s .  Omega C o n t a i n e r ,  I n c .  B-206858.2 ,  s u p r a .  
F u r t h e r ,  w e  h a v e  e x p l a i n e d  t h a t  c o u r t e s y  b i d s  f r o m  l a r g e  
b u s i n e s s  c o n c e r n s  i n e l i g i b l e  for small  b u s i n e s s  s e t - a s ides  
may be c o n s i d e r e d  i n  m a k i n g  a p r i c e  c o m p a r i s o n .  Browning  
F e r r i s  I n d u s t r i e s ,  B-209234,  Mar. 2 9 ,  1 9 8 3 ,  83-1  C.P.D. 
11 323. 
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Here, t h e  r e c o r d  s h o w s  t h a t  ?lid S o u t h ' s  b i d  was 
r e j e c t e d  a f t e r  S a i n g  c o m p a r e d  w i t h  t h e  p a s t  p r o c u r e m e n t  h i s -  
t o r y ,  a lati l a r g e  b u s i n e s s  b i d ,  a n d  t h e  g o v e r n m e n t  e s t ima te  
for  t h e  i t e i n .  ~n all c o m p a r i s o n s ,  Nid S o u t h ' s  b i d  p r i c e  was 
s i g n i f i c a n t l y  h i g h e r .  

we b e l i a v e  i t  i s  c l e a r  from t h e  record t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  was j u s t i f i e d  i n  d e t e r m i n i n g  t h a t  Mid 
, s o u t h ' s  b i d  p r i c e  of $ 1 4 , 9 3 9  2er r e f r i g e r a t o r  c o n t a i n e r  was 
u n r e a s o n a b l y  h i g h .  Omega C o n t a i n e r ,  I n c . ,  3 - 2 0 6 8 5 8 . 2 ,  
s u p r a .  Even i f  w e  a s s u m e  t h a t  t h e  C o r p s  i m p r o p e r l y  
c o n s i d e r e d  Hel le r ' s  l a t e  b i d  p r i c e  a n d  d i s r e g a r d  t h a t  
f a c t o r ,  c o m p a r i s o n  o f  Mid S o u t h ' s  b i d  p r i c e  w i t h  t h e  
p r o c u r e m e n t  h i s t o r y  of a n d  g o v e r n m e n t  e s t ima te  f o r  t h e  i tem 
s u p p o r t s  t h e  r e a s o n a b l e n e s s  of t h e  c o n t r a c t i n g  o f f i c e r ' s  
d e t e r m i n a t i o n ,  a n d  n e i t h e r  f r a u d  n o r  bad f a i t h  h a s  b e e n  
shown h e r e .  - See Omega C o n t a i n e r ,  I n c . ,  B-206858.2, s u p r a ;  
3 7  Comp. Gen. 1 4 7  ( 1 9 5 7 ) .  

C o n c e r n i n g  Mid S o u t h ' s  c o n t e n t i o n  t h a t  t h e  f i r m  was 
p r e j u d i c e d  b e c a u s e  t h e  Corps f a i l e d  t o  m a k e  p u b l i c  He l l e r ' s  
l a t e  b i d  p r i c e ,  Mid S o u t h  e x p l a i n s  t h a t ,  had  i t  b e e n  aware 
o f  Yel ler ' s  p r i c e  o f  $ 7 , 3 0 0  p e r  c o n t a i n e r  u n d e r  t h e  i n i t i a l  
i n v i t a t i o n ,  t h e  f i r m  p o s s i b l y  c o u l d  h a v e  u n d e r b i d  Heller on 
t h e  r e s o l i c i t a t i o n  b y  c u t t i n g  i t s  p r o f i c  n a r g i n .  Award 
u n d e r  t h e  r e s o l i c i t a t i o n  was made t o  Heller a t  a p r i c e  of 
$ 7 , 1 0 0  p e r  c o n t a i n e r  a n d  Mid S o u t h ' s  b i d  2 r i ce  u n d e r  t h a t  
i n v i t a t i o n  was $8 ,455  p e r  c o n t a i n e r .  

Mid S o u t h ' s  d e t e r m i n a t i o n  t o  s u b m i t  a b i d  p r i c e  y h i c h  
i n c l u d e d  a c e r t a i n  p r o f i t  m a r g i n  ( a n d  t h u s  was n o t  low) 
i n v o l v e s  a mat te r  o f  b u s i n e s s  j u d g m e n t  w h i c h  i s  solely 
w i t h i n  t h e  f i r m ' s  d i s c r e t i o n .  - S e e  - Cannon  U S A ,  1nc.---  
R e c o n s i d e r a t i o n ,  8-212395.6, J u n e  4 ,  1 9 5 4 ,  84-1  C.P.D. 
11 591 .  I n  a n y  e v e n t ,  w e  c a n n o t  c o n c l u d e  t h a t  t h e  f a c t  t h a t  
Hel le r ' s  l a t e - c o u r t e s y  b i d  p r i c e  was n o t  made p u b l i c  p r e j u -  
d i c e d  Mid S o u t h ,  s i n c e  Mid S o u t h ' s  p o s i t i o n  u n d e r  t h e  reso- 
l i c i t a t i o n  w i t h  r e s p e c t  t o  t h e  Heller b i d  was no d i f f e r e n t  
f r o m  o t h e r  b i d d e r s  u n d e r  t h a t  s o l i c i t a t i o n ,  a n d  t h e r e  h a s  
b e e n  n o  s h o w i n g  t h a t  t h e  e x p o s u r e  o f  Mid S o u t h ' s  p r i c e  o f  
$ 1 4 , 9 3 9  u n d e r  t h e  i n i t i a l  i n v i t a t i o n  a d v e r s e l y  a f f e c t e d  t h e  
f i r m s ' s  c o m p e t i t i v e  s t a n d i n g  u n d e r  t h e  r e s o l i c i t a t i o n .  37 
Comp. Gen.  1 4 7 ,  s u p r a .  

I n  a n y  c a s e ,  Mid S o u t h  c o n t e n d s  t h a t ,  i f  t h e  f i r m ' s  
p r i c e  a p p e a r e d  u n r e a s o n a b l e ,  t h e  Corps,  i n s t e a d  o f  r e j e c t i n g  
t h e  b i d ,  s h o u l d  h a v e  a w a r d e d  t h e  c o n t r a c t  t o  Mid S o u t h  a t  a 
pr ice  n e g o t i a t e d  o n  a s o l e - s o u r c e  b a s i s  p u r s u a n t  t o  t h e  FAR 



5 - 2  1 5  28 1 '4 

2 r o v i s i o n s  a t  48 C . F . R .  4 1 5 . 2 1 4  s i n c e  t h i s  w o u l d  o s t a b l i s h  
:qid Soi l th  a s  a n  a l t e r n a t e  ( s m a l l  b u s i n e s s )  s o u r c e  t o  Hel ler  
of t h e  c o n t a i n s r s ,  

T h i s  F A R  p r 2 v i s i o n  i m p l e n e n t s  1 0  U.S.C. cj 2 3 0 4 ( 3 ) ( 1 5 )  
( 1 9 8 2 ) ,  d h i c h  a u t h a r i z e s  n e g Q t i a t i o n  a f t e r  EDrnal a d v e r t i s -  
i n g .  Y o w e v e r ,  a l l  nail 3 u s i n e s s  s e t - a s i d e  c o n t r a c t s ,  
w h e t h e r  e n t e r e d  i n t o  b y  c o n v e n t i o n a l  n e g o t i a t i o n  o r  b y  s m a l l  
b u s i n e s s  r a s t r i c t e d  a d v e r t i s i n g ,  a r e  n e g o t i a t e d  p r o c u r e -  
m e n t s .  4 8  C . F . R .  s 1 9 . 5 0 2 - 4 ( a ) ;  C h a m e l e o n  C o m p a n y ,  
I n c o r p o r a t e d ,  B - 1 9 7 2 4 4 ,  J u l y  2 2 ,  1 9 8 0 ,  80-2  C . P . D .  qI 5 9 ;  
c r o w n  L a u n d r y  a n d  C l e a n e r s ,  58 Comp. Gen.  1 0 3  ( 1 9 7 8 ) ,  78-2 
c . P . D .  41 3 7 0 .  T h u s ,  w e  h a v e  h e l d  t h a t  n e g o t i a t i o n  w i t h  a 
so l e  b i d d e r  f o r  r e a s o n a b l e  p r i c e s  a f t e r  a s m a l l  b u s i n e s s  
r e s t r i c t e d  a d v e r t i s e m e n t  r e s u l t s d  i n  a n  u n r e a s o n a b l e  p r i c e ,  
a s  h e r e ,  i s  n o t  a u t h o r i z e d  u n d e r  t h e  p r o v i s i o n s  f o r  n e g o t i a -  
t i o n  a f t s r  formal a d v e r t i s i n g .  C r o w n  L a u n d r y  a n d  C l e a n e r s ,  
s u p r a .  

o f f i c i a l s  o r a l l y  a d v i s e d  t h a t  i f ,  a s  h e r e ,  two small  h u s i -  
n e s s  b i d s  were r e c e i v e d  u n d e r  t h e  new i n v i t a t i o n ,  award 
w o u l d  b e  m a d e  t o  a s m a l l  b u s i n e s s .  T h e  . r l v i t a t i o n  was 
i s s u e d  3 n  a n  u n r e s t r i c t e d  b a s i s  a n d ,  b y  m e n d m e n t ,  m e r e l y  
r o s e r v e d  t h i  g o v e r n m e n t ' s  r i g h t  t o  s e t  a t j i d e  t h e  p r o c u r e m e n t  
f o r  small  b u s i n e s s  p a r t i c i p a t i o n .  W h e r e ,  a s  h e r e ,  t h e  c l e a r  
l a n g u a g e  of t h e  i n v i t a t i o n  p r o v i d e s  t h a t  t h e  i n v i t a t i o n  i s  
n o t  r e s t r i c t e d  t o  m a l l  b u s i n e s s  p a r t i c i p a t i o n ,  t h a t  i s ,  
award i s  t o  b e  made t o  t h e  l o w  b i d d e r  r e g a r d l e s s  o f  i t s  s i z e  
s t a t u s ,  w e  b e l i e v e  t h a t  i t  w a s  u n r e a s o n a b l e  f o r  Mid S o u t h  to  
h a v e  r e l i e d  o n  o r a l  a d v i c e  t h a t  award c o u l d  b e  m a d e  t o  o t h e r  
t h a n  t h e  l o w  b i d d e r .  I n  f a c t ,  award t o  o t h e r  t h a n  t h e  l o w  
r e s p o n s i v e  b i d d e r  w o u l d  h a v e  S e e n  c o n t r a r y  to  t h e  i n v i t a t i o n  
terms. I n  t h i s  r e g a r d ,  w e  h a v e  f r e q u e n t l y  e x p l a i n e d  t h a t  
b i d d e r s  r e l y  o n  o r a l  a d v i c e  a t  t h e i r  own r i s k  i f  t h e  o r a l  
a d v i c e  c o n f l i c t s  w i t h  t h e  w r i t t e n  terms of t h e  i n v i t a t i o n .  

N e x t ,  Mid S o u t h  s t a t e s  t h e  M a r i n e  Corps c o n t r a c t i n g  

See T r i d e n t  Motors, I n c . ,  E - 2 1 3 4 5 8 ,  F e b .  2 ,  1 9 8 4 ,  5 4 - 1  
C.P.D. 11 1 4 2 ;  I n v e n t i v e  P a c k a g i n g  C o r p o r a t i o n ,  8 - 2 1 3 4 3 9 ,  
N O V .  8 ,  1 9 8 3 ,  8 3 - 1  C . P . D .  41 5 4 4 .  

F i n a l l y ,  Mid s o u t h  a l l e g e s  t h a t  t h e  C o r p s  f a i l e d  t o  
a l low a d e q u a t e  b i d  p r e p a r a t i o n  t i m e  u n d e r  t h e  i n i t i a l  a n d  
s e c o n d  i n v i t a t i o n s .  T h e  b i d  o p e n i n g  d a t e s  i n  t h e  i n v i t a -  
t i o n s  c l e a r l y  n o t i f i e d  b i d d e r s  of t h e  d a t e s  o n  w h i c h  t h e i r  
b i d s  were d u e .  A c c o r d i n g l y ,  u n d e r  s e c t i o n  2 1 . 2 ( b ) ( l )  of o u r  
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Bid P r o t e s t  P r o c e d u r e s ,  4 C . F . R .  § 2 1 . 2 ( 5 ) ( 1 )  ( 1 9 8 4 1 ,  w h i c h  
p r o v i d e s  t h a t  p r o t e s t s  S a s e d  upon a l l e g e d  i m p r o p r i e t i e s  
a p p a r e n t  on t h e  face of t h e  i n v i t a t i o n  m u s t  b e  f i l e d  p r i o r  
t o  b i d  o p e n i n g ,  Mid s o u t h ' s  a l l e g a t i o n s  c o n c e r n i n g  t h i s  
m a t t e r ,  f i r s t  r a i s e d  a f t e r  b o t h  b i d  o p e n i n g s ,  a r e  u n t i m e l y  
and n o t  for  c o n s i d e r a t i o n  on t h e  meri ts .  Comsec s y s t e m s  
C o r p o r a t i o n ,  B-216596 .2 ,  Nov. 5 ,  1 9 8 4 ,  84-2 C.P.D.  41 499.  

The  p r o t e s t  i s  d i s m i s s e d  i n  p a r t  a n d  d e n i e d  i n  p a r t .  

of t h e  U n i t e d  s t a t e s  




